STEADY AS SHE BLOWS – Whistleblower Claims from Start to Finish
A Whistleblower claim from 30,000 feet

Whistleblower Overview


In general, whistleblower laws are intended to protect those who report information about wrongdoing or waste thereby placing their own employment at risk.  Whistleblower laws are meant to provide incentives for people to report government waste while at the same time protecting the reporter from retaliation by the wrongdoer.  In other words, whistleblower laws provide the reporter of wrongdoing or waste both a proverbial carrot (a reward) and a stick (a defense) at the same time.


Corporate compliance officers can often be asked to investigate internal reports of wrongdoing or wasteful practices.  A thorough and fair investigation may mean the difference between a satisfied employee who feels he/she has done the right thing and feels supported by the organization and a plaintiff in a whistleblower lawsuit or claim seeking not only that the organization do the right thing, but also a pound of flesh as a result of hard feelings or loss of employment.

Whistleblower litigation can be costly, both in terms of the financial expense in defending litigation and potentially paying the person who made the report of wrongdoing and potentially reimbursing the government, but also in terms of public relations.  A corporate culture that promotes internal reports of potential issues and supports those who bring issues to the attention of those who can investigate and get the company back on the right track if things have gone off the rails can go along way to protecting corporate assets and preventing expensive litigation.
Sources of Whistleblower claims

· The Pennsylvania Whistleblower Law, 43 P.S. §1421, et. seq.
The Pennsylvania Whistleblower Law protects whistleblowers who work for the Commonwealth or any employee of an entity that is funded by or through the Commonwealth.  It protects whistleblowers who make good faith reports of wrongdoing or waste.
· False Claims Act


The False Claims Act is the government’s primary civil remedy to recover false claims for government funds.  This includes funds paid through programs such as Medicare and Medicaid.  Qui tam cases involve claims brought by the whistleblowers and in some cases are litigated without the assistance of the government.  The qui tam provision of the False Claims Act allows private citizens, known as “relators,” to bring lawsuits on behalf of the United States if the person can prove the defendant submitted fraudulent claims to the government.  If the relator wins the lawsuit he recovers a percentage of the recovery.  Whistleblowers are protected from retaliation.  There are law firms dedicated entirely to representing whistleblowers in these types of cases.

· Security and Exchange Commission’s whistleblower program

The Dodd-Frank SEC Whistleblower Program, 15 U.S.C. §78U-6, allows whistleblowers who provide original information to the SEC concerning fraud in securities markets.  The whistleblower must have a reasonable belief that the information he provides involves a violation of federal securities laws or regulations.
· Sarbanes-Oxly Act
Section 806 of the Sarbanes-Oxley Act protects whistleblowers working at publicly-traded companies or at contractors and subcontractors of publicly-traded companies.  The Act prevents employers from retaliating against employees who report information about conduct that the employee reasonably believes constitutes securities fraud, shareholder fraud, bank fraud, mail fraud, wire fraud and SEC violations.
· Whistleblower Protection Act of 1989, Pub. L. No. 10-12, 103 Stat. 16 (codified in scattered sections of 5 U.S.C.) (this Act applies only to employees of the federal government)
A Whistleblower Lawsuit in Pennsylvania

Pennsylvania has a whistleblower law that was created by the legislature “to protect employees from adverse employment actions when making a good faith report regarding an instance of wrongdoing or waste.”  Bensinger v. Univ. of Pittsburgh Med. Ctr., 98 A.3d 672 (Pa. Super. 2014).  “The Whistleblower law is ‘chiefly a remedial measure intended to enhance openness in government and compel the government’s compliance with the law by protecting those who inform authorities of wrongdoing.’”  Id., citing, O’Rourke v. Dep’t of Corr., 778 A.2d 1194, 1202 (Pa. 2001).

Pennsylvania’s Whistleblower law makes it unlawful for a public employer to “discharge, threaten, or otherwise discriminate or retaliate against an employee…because the employee or a person acting on behalf of the employee makes a good faith report… to the employer or appropriate authority an instance of wrongdoing or waste. 43 P.S. §1423(a).  “An employer is a person supervising one or more employees, including the employee in question; a superior of that supervisor; or an agent of a public body.”  43 P.S. §1422.  

Most healthcare providers are not run by government agencies, so why should healthcare providers be concerned with the PA Whistleblower Law?  While the Whistleblower Law does not apply to private employers, the law does apply to an employer that was created by the Commonwealth or “which is funded in any amount by or through Commonwealth or political subdivision authority.” 43 P.S. §1422.  The courts have interpreted the language of the whistleblower law to apply to any entity that receives funding from the Commonwealth or through the Commonwealth.  This means that a recipient of funding from Pennsylvania or Medicaid is considered a “public body” for purposes of the Whistleblower law.  Denton v. Silver Stream Nursing & Rehab. Ctr., 739 A.2d 571 (Pa. Super. 1999); Langoussis v. Easton Hosp., 61 Pa. D&C 4th 176 (Northampton Cnty. 2002) (A private hospital that receives Medicaid funding was a “public body”).

The Whistleblower Law precludes employers from discharging, threatening, discriminating or retaliating against an employee “regarding the employee’s compensation, terms, conditions, location or privileges of employment because of a report, verbally or in writing, of waste or wrongdoing.” 43 P.S. §1423(a).  “Wrongdoing” is “a violation which is not of a merely technical or minimal nature of a Federal or State statute or regulation or of a code of conduct or ethics designed to protect the interest of the public or the employer.” 43 P.S. §1422.

If an employee decides to file suit, the employee initially makes out a case by pleading that (1) he reported wrongdoing or waste and (2) that the report of wrongdoing or waste resulted in the an adverse employment action. Rohner v. Atkinson, 118 A.3d 486 (Pa. Commw. 2014).  The employee must also prove causation by establishing the connection between the report of wrongdoing and the alleged retaliatory act by “concrete facts or surrounding circumstances.”  Evans v. Thomas Jefferson Univ., 81 A.3d 1062, 1070 (Pa. Commw. 2013).  “The mere fact that a plaintiff’s discharge occurred a few months after the plaintiff’s report of wrongdoing by the employer is not enough to show a causal connection.”  Shearn v. West Chester Univ. of PA, 2017 U.S. Dist. LEXIS 59467 (E.D. Pa. 2017). 

If an employee meets the initial burden of proof, the burden then shifts to the employer to prove separate and legitimate reasons for the adverse employment action that are not a mere pretext for retaliation.  In other words, the spotlight shines upon the employer to show that it was justified in its action and the whistle-blowing activity was not the reason for the adverse action taken against the employee.

There is no right to a jury trial with a Pennsylvania whistleblower claim.  It is a claim based upon a statute and the statute provides for a judgment by a court, as appropriate, providing for possible reinstatement of the employee, the payment of back wages, full reinstatement of fringe benefits and seniority rights, actual damages, costs of litigation and attorney fees.  The judge may order any combination of these damages if the plaintiff prevails.

A Whistleblower claim under the Pennsylvania Whistleblower Law will frequently be accompanied by a common law wrongful discharge claim.  While the general rule in Pennsylvania is that employment is considered to be “at-will” and can be terminated at any time and for any reason, the Whistleblower Law carves out an exception to the “at-will” employment doctrine. Coupled together, the two claims are significant, because while the Whistleblower Law does not provide for punitive damages, punitive damages may be recovered in a wrongful discharge claim.
Reduce Your Risk of Litigation – An Ounce of Prevention


First and foremost, people are much less likely to sue if they feel they have been treated fairly, even if they dislike the result.  Employees are less likely to sue or report matters to outside organizations or entities if they believe that the rules were known and followed, even when it comes to blowing the whistle.

A corporate culture that promotes internal criticism can be very effective in preventing external reports.  “From one perspective, whistle-blowing is the ultimate act of justice, serving to right a wrong.  From another perspective, whistle-blowing is the ultimate breach, a grave betrayal.” “The Psychology of Whistleblowing”, Current Opinion in Psychology, Vol. 6, Dec. 2015, pp.129-133.  Cultivating a culture of criticism can ultimately lead to productive loyalty.

It isn’t enough to inform employees that whistle-blowing activity is protected from discrimination and retaliation.  Instead, workers must see or feel that the words of protection are actually true and that protection actually exists.  A culture that welcomes criticism can greatly reduce the likelihood of retaliation.  If the message, conveyed by words and deeds, is that internal criticism is a good thing that leads to a better company for everyone, loyalty is enhanced and the risk of reporting outside the company goes down significantly.

Litigation is adversarial by its nature.  If employees feel that their internal criticism of company or co-worker practices makes them look like a hero instead of a villain, they are much less likely to sue the company.  An “us” versus “them” culture that does not foster employee dissent can easily breed distrust and a complete lack of loyalty.

Companies should endeavor to not only incorporate strong corporate policies that are well-publicized, but also train supervisors on how best to encourage criticism.  Supervisors must be trained to avoid retaliation against those who speak up.
A Lawsuit Has Been Filed; Now What?

Whistleblower cases often rise and fall based upon whether the facts as documented and testified to meet the specific definitions set forth in the Whistleblower Law.  It is important to preserve all electronic information that may be relevant to the claim as soon as there is any report of wrongdoing or the company is put on notice of a potential claim.  Emails, audit trails, text messages, voicemails, calendars, letters, reports, employee performance reviews, notes and other documents may all become crucial pieces of evidence.

Parties on both sides of a lawsuit usually feel justified in their positions and often come to believe that their position is the right one.  The plaintiff is going to take the position that there can be no more respectable and noble deed than reporting wrongdoing.  The plaintiff, like the biblical David is standing up for what is right against all odds and his self-interest against the corporate “Goliath.”  Deflating the plaintiff’s image of nobility may be a much more effective tactic than attacking his loyalty.

A corporate culture that promotes internal reporting of questionable practices goes a long way toward normalizing the employee’s actions.  By pointing out that the employee merely did what was expected him, consistent with the corporate culture, and pointing out the real reason for any adverse employment action, the employee loses the “hero” label.  If the company embraces constructive criticism, the defense may include a theme that the company not only allows whistle-blowing, but affirmatively encourages it.

If the employee plaintiff’s employment was terminated for a separate and legitimate reason other than whistle-blowing, the company culture encouraging criticism lends credibility to the company’s legitimate reason for its adverse employment action.  Such credibility may act as a shield against an argument that the company’s stated reason for its action was merely a pretext for retaliation. 

If the plaintiff can prove that she made a good faith report of waste or wrongdoing prior to an adverse employment action, the burden shifts to the employer to prove a separate and legitimate reasons for the adverse employment action that is not a mere pretext for retaliation.

Investigation that is not conducted by counsel will likely be discoverable, so as soon as a complaint is filed, it is important to get counsel involved in the investigation.  Meetings with key players are very important.  By the time that suit is filed, the employee’s counsel has likely gathered all documents in the employee’s possession and researched the statutory and/or regulatory foundation upon which the report of wrongdoing or waste rests.  As a result, defense counsel is required to play catch-up and gather all information that is potentially helpful to the defense of the case.

It is best if all documents and electronic information is preserved and key witnesses are advised not to speak with anyone other than counsel as any discussions outside the presence of counsel are likely subject to discovery.  Once a lawsuit is filed, the general rule is that anything said outside the presence of counsel can potentially be used against the defendant.

Discovery will focus initially around the existence or non-existence of documentary evidence.  The employee’s counsel will want to determine what evidence the employer has on the subject of the report of wrongdoing or waste, along with the underlying facts.  The employer’s counsel will also want to know what documents and electronically stored information exist concerning the purported reason for the action against the employee.  The employer is going to want any and all evidence available to buttress the separate and legitimate reason(s) for its decision to take action against the employee.  The goal of the employer is to show a valid reason for its decision that has nothing to do with the report of waste or wrongdoing.

Once the discovery process is concluded, i.e., documents have been exchanged and depositions under oath have been recorded, motions may be filed in an effort to dispose of the case without a bench trial.  Motions for summary judgment are common in whistleblower cases.  A motion for summary judgment is based upon an argument that the other party has not produced sufficient evidence to establish a genuine issue of material fact for the judge to decide and that the party filing the motion is entitled to judgment in its favor as a matter of law.

Because the judge is the finder-of-fact in a whistleblower case and also the person who rules on any motion for summary judgment, such a motion serves not only to potentially end the case before trial, but also to educate the judge concerning the issues and evidence in a one-sided presentation.  Of course, the party who did not file the motion has the opportunity to file a response to the motion and set forth its version of the case.  Motions practice can be costly, as it is time consuming to explain the case in a detailed motion and supporting brief, however, it is potentially less disruptive to the lives and activities of the parties as they are not required to attend trial and present all of the witnesses for live testimony and cross-examination if summary judgment is granted.

If the judge decides that genuine issues of material fact remain, a trial will be scheduled.  Each party will have the opportunity to present its case to the judge and the judge will make credibility determinations and decide which facts are true and then apply the law to those facts.  Because the plaintiff bears the burden of proving his/her case by a preponderance of the evidence, i.e., proof that the plaintiff’s versions of the facts is more true than not, the plaintiff presents his/her case first and also has the advantage of the last word in terms of a closing argument/summary to the judge.  If a case involves both a whistleblower claim and a wrongful discharge claim, the case will be presented to a jury and the jury will decide the facts in the wrongful discharge claim.  The judge will instruct the jury on the law and the jury will reach a verdict on who wins the wrongful discharge case and potentially how much the plaintiff is to be awarded in compensatory and punitive damages.  Meanwhile the judge decides both the facts and the law on the whistleblower case, and makes a decision and often issues an opinion as to who prevails in the whistleblower case.

As is the case in the practice of medicine, there are no guarantees in litigation.  Without a crystal ball there is no way to know how a judge or jury will interpret the evidence, which side will prevail, or how much a plaintiff will be compensated, if at all.  Litigation is risky and expensive for everyone involved.  As a result, it is best to prevent conflict if possible and promote an environment of openness and fairness so that both employees and employer work together to keep the company moving in the right direction, in a fair, ethical and legal direction.
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